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 SUMMARY: 
 ...  On one side are those who steadfastly maintain that existing laws and processes need no or very minor changes, 
while others advocate the implementation of significant changes to alter our current legal system's focus from punishing 
completed crimes to a more aggressive approach capable of preventing terrorist attacks. ...  In other words, is the Unit-
ed States using illegal interrogation methods in the War on Terror, as has been charged? Second, in the special case of 
the "ticking-time-bomb" terrorist, should the United States openly disregard the rule of law and officially sanction the 
use of torture?  ... The precise status of "enemy combatant" is pivotal in determining what interrogation techniques can 
be used to gather information from the subject detainee. ... As stated, since the detainees are not entitled to prisoner of 
war status, international law does not forbid interrogation so long as it is conducted without torture or ill-treatment. ... 
Chavez never read Martinez his Miranda warnings during the interrogation. ...  Simply put, even if a suspect asks for a 
lawyer and demands that all questioning cease, law enforcement may justifiably refuse these requests and engage in 
interrogation that may consist of coercive techniques so long as the techniques utilized fall below the threshold of 
shocking the conscience (which equates to actions not in violation of the Torture Convention) Additionally, under the 
concept of governmental interest, more deference is given to police interrogators the more the suspected terrorist 
matches the profile of the ticking time bomb terrorist. ...   
 
 TEXT: 
 [*849]  

I. Introduction 

"In any civilized society the most important task is achieving a proper balance between freedom and order. In war-
time, reason and history both suggest that this balance shifts to some degree in favor of order-in favor of the govern-
ment's ability to deal with conditions that threaten the national well-being." n1 

William H. Rehnquist 

As America makes its way through the third year of the "War on Terror," n3 On one side are those who steadfastly 
maintain that existing laws and processes need no or very minor changes, while others advocate the implementation of 
significant changes to alter our current legal system's focus from punishing completed crimes to a more aggressive ap-
proach capable of preventing terrorist attacks. n4 Understandably, the pivot in every discussion regards the balance 
struck between protecting civil liberties n5 and providing adequate safety to the nation from the threat of terrorism. 
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Considering that a nuclear truck bomb could obliterate an entire American city and cause a "panicky stampede into 
truly oppressive police statism in which measures now unthinkable could suddenly become unstoppable," a 2003 
Brookings Institute report aptly argued that "[s]tubborn adherence to the civil liberties status quo would probably dam-
age our most fundamental freedoms far more in the long run than would judicious modifications of rules that are less 
fundamental." n6 A weapon of mass destruction ("WMD") event in the future could open a Pandora's box filled with 
draconian security measures. n7 

  [*851]  

Because of the murderous machinations of al-Qaeda styled terrorism, n9 responses designed to disrupt the terrorist 
network and prevent future terrorist attacks from occurring. These measures include passage of the USA Patriot Act; n10 
creation of the Cabinet level post of Secretary of Homeland Security and the Department of Homeland Security; n12 The 
United States has also engaged in more controversial actions, such as the use of preemptive military force against rogue 
states n14 and enemy combatants. n15 Some have challenged the government's shift in tactical focus from punitive meas-
ures against terrorist criminals who engage in aggression to broad preventative methods as being illegal or inconsistent 
with American values. n16 One issue eliciting tremendous debate in the arena of prevention measures, particularly in light 
of the Abu Ghraib prison abuse scandal, n18 to interrogate  [*853]  suspected terrorists or enemy combatants. Concern 
primarily focuses upon the alleged American practice known as "stress and duress" interrogation-the use of various 
forms and levels of physical and physiological force to extract information. Accompanying this concern is the issue of 
rendition, in which the United States allegedly sends detainees to third nations where they are subjected to interroga-
tions employing torture or other illegal techniques. n19 

Some individuals and interest groups charge that American interrogation practices and treatment of terrorist and 
enemy combatant detainees involve torture. n20 Not every alleged incident of mistreatment necessarily satisfies the legal 
definition of torture. Therefore, one must view such allegations with a clear understanding of the applicable legal stan-
dards set out in law and judicial precedent. In this manner, claims of illegal interrogation practices are properly meas-
ured as falling above or below a particular legal threshold. Only then can one hope to set aside the rhetoric and objec-
tively establish whether the United States stands in violation of the rule of law. n21 

Another parallel issue in America's war against terrorism is how authorities should deal with the so-called "tick-
ing-time-bomb" n22 terrorist. The concern is so great that many prominent voices both within and outside of the govern-
ment advocate a judicial exception allowing torture as an interrogation tool in special instances. n23 Perhaps one of the 
most unex-  [*854]  pected voices to advocate such a position is well-known civil libertarian Professor Alan Dersho-
witz. n24 

Some might claim that Dershowitz is simply reflecting a new and ugly pragmatism associated with blunting the 
terrorists. Nevertheless, America cannot allow itself to slip into a Star Chamber n25 mentality where the State recognizes 
torture as a necessary evil. In order to find the appropriate balance between civil liberties and security concerns, the 
purpose of this Article is twofold. First, this Article measures interrogation practices used by the United States to get 
information from various categories of detainees in light of both the domestic and international laws on torture and oth-
er forms of mistreatment. In other words, is the United States using illegal interrogation methods in the War on Terror, 
as has been charged? Second, in the special case of the "ticking-time-bomb" terrorist, should the United States openly 
disregard the rule of law and officially sanction the use of torture? 

II. Defining Torture 

 [j8"Thescrewmaytwistandtherackmayturn, 

And men may bleed and men may burn . . . ." n26 

W.S. Gilbert 

Torture as a State instrument to either punish or extract information from certain individuals has a long and dark 
history which need not be recounted here. n27 In the West, one usually traces the practice to the  [*855]  Romans who 
codified the use of torture as part of the Roman criminal law. n28 

In England the earliest authoritative records regarding the State use of torture appear in the Privy Council registers 
in the year 1540 and extends, with some gaps in the reports, for a hundred years. n29 The Crown issued less than one 
hundred official warrants, an amazingly low figure relative to the number of felony investigations in any given year. n30 
This low statistic demonstrates that torture was predominantly used for interrogation and not for punishment. n31 The 
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1597 case of Jesuit priest John Gerard typifies the goal of torture. The Crown's warrant in Gerard's case directed that he 
be tortured in the Tower of London by means of "the manacles" n32 and other "such torture" as necessary to make Gerard 
"utter directly and truly his uttermost knowledge" n33 concerning certain traitors to the Crown. 

  [*856]  

Today, torture is universally prohibited, n35 Many States have ratified the various international agreements asso-
ciated with banning torture. n37 the practice continues to flourish. Governments in approximately more than sixty coun-
tries and territories torture various prisoners and detainees. n38 Add to this paradox the dilemma that some of the acts that 
should clearly constitute torture do not enjoy a uniformity of definition within the international community. As one le-
gal commentator rightly pointed out: "The prohibition of torture . . . is not, itself, controversial. The prohibition in ap-
plication, however, yields endless contention as each perpetrator seeks to define its own behavior so as not to violate the 
ban." n39 

A. International Agreements 

Prior to exploring the international legal definition of torture, it is useful to survey the general understanding of the 
term. Torture comes from the Latin verb "torquere" (to twist) and is defined in leading dictionaries as follows: "Inflic-
tion of severe physical pain as a means of punishment or coercion;" n40 "The act of inflicting excruciating pain, as pu-
nishment or revenge, as a means of getting a confession or information, or for sheer  [*857]  cruelty;" n41 "The inflic-
tion of intense pain to the body or mind to punish, to extract a confession or information, or to obtain sadistic pleasure." 
n42 

The essential elements in these definitions are (1) the infliction of severe pain to the body or mind (2) used to pu-
nish or obtain information. International law adopts and sharpens this basic formula. International law stipulates that 
only State actors may be guilty of torture. n43 Under this definition, certain criminals may torture their victims when 
committing a particularly gruesome murder, n44 but these non-State actors carrying the same crime may not violate the 
international law on torture. Additionally, international law expands the prohibition of torture to include other less ab-
usive acts commonly called "other acts of cruel, inhuman, or degrading treatment or punishment," or simply 
"ill-treatment." n45 

Like the concept of human rights, international law said little about the practice of State torture until the close of 
World War II. n46 After the United Nations was established in 1945, nations came together and crafted a series of inter-
national declarations and agreements based on the human rights ideals embodied in the United Nations Charter. n47 The 
prohibition of torture and ill- treatment are core rights found in the most important of these documents. 

  [*858]  

Article 5 of the 1948 Universal Declaration of Human Rights serves as the foundation for all subsequent interna-
tional agreements on torture. n48 Article 5 of the Declaration says in one brief sentence that "[no] one shall be subjected 
to torture or to cruel, inhuman or degrading treatment or punishment." n49 After adopting the Universal Declaration of 
Human Rights, the U.N. passed the widely influential and legally binding International Covenant on Civil and Political 
Rights. n50 In pertinent part, Article 7 of the Covenant utilizes the exact same language found in the Universal Declara-
tion of Human Rights. n51 Before ratifying the International Covenant on Civil and Political Rights, the United States 
Senate sought to clarify the meaning of Article 7. The Senate achieved this through a reservation which defined "cruel, 
inhuman or degrading treatment or punishment" as "the cruel and unusual treatment or punishment prohibited by the 
Fifth, Eighth, and/or Fourteenth Amendments to the Constitution of the United States." n52 

In 1975, the United Nations adopted the Declaration on the Protection of All Persons from Being Subjected to Tor-
ture and Other Cruel, Inhuman or Degrading Treatment or Punishment. n53 This document, though only a declaration, 
served as the basis for the 1984 United Nations Convention against Torture, and Other Cruel, Inhuman or Degrading 
Treatment or Punishment ("Torture Convention"), which was the primary international agreement governing torture and 
ill-treatment. n54 The Torture Convention more fully addressed a previous source of controversy-the distinction  [*859]  
between "torture" and "other acts of cruel, inhuman, or degrading treatment or punishment." n55 While previous docu-
ments prohibited both types of treatment, the Torture Convention defined the obligations and consequences attendant to 
each type of act for the first time. n56 Still, the Torture Convention did not exhibit the same care in defining what it meant 
by "other cruel, inhuman or degrading treatment or punishment" as it did in defining torture. n57 The Torture Convention 
defines torture as follows: 
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Any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for 
such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third 
person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any 
reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of . . . a pub-
lic official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent 
in or incidental to lawful sanctions. n58 

In adopting the Torture Convention, the United States Senate clarified the meaning of the convention by adopting 
reservations requiring specific intent and better defining the concept of mental suffering: 

[T]he United States understands that, in order to constitute torture, an act must be specifically intended to inflict 
severe physical or mental pain or suffering and that mental pain or suffering refers to prolonged mental harm caused by 
or resulting from: (1) the intentional infliction or threatened infliction of severe physical pain or suffering; (2) the ad-
ministration or application, or threatened administration or application, of mind altering substances or other procedures 
calculated to disrupt profoundly the sense or the personality; (3) the threat of imminent death; or (4) the threat that 
another person will imminently be subjected to death, severe physical pain or suffering, or the administration or appli-
cation of mind altering substances or other procedures calculated to disrupt profoundly the senses or personality. n59 

  [*860]  

The Torture Convention is strict in its ban on torture. Article 2 of the Torture Convention absolutely excludes ex-
ceptional circumstances as an exception to the prohibition of torture, stating that "[n]o exceptional circumstances what-
soever, whether a state of war or a threat of war, internal political instability or any other public emergency, may be 
invoked as a justification for torture." n60 

As noted, the phrases "other acts of cruel, inhuman or degrading treatment or punishment" n62 are not defined in the 
Torture Convention. n63 In fact, the Torture Convention only addresses ill- treatment in Article 16 and merely obliges 
each State party to the document to "undertake to prevent . . . other acts of cruel, inhuman or degrading treatment or 
punishment." n64 

The goal of the Torture Convention is to "make more effective the struggle against torture and other cruel, inhuman 
or degrading treatment or punishment throughout the world." n65 The distinction between torture and ill-treatment is best 
viewed as two sides of the same formula, with torture, quite understandably, being predominate. Clearly, a greater stig-
ma is associated with the insidious evil of torture so that all intuitively realize that international law forbids torture, even 
if few are cognizant of the fact that ill-treatment is also prohibited. While all acts of torture must necessarily include 
ill-treatment, not all acts of ill-treatment constitute torture. Interrogation practices that do not rise to the level of ill- 
treatment may be repugnant by degree, but would be perfectly legal under international law. n66 It is thus efficacious to 
begin the discussion by pointing out the differences between torture and ill-treatment as they have significant ramifica-
tions regarding State Party obligations. 

Article 3 of the Torture Convention prohibits any State Party from "expel[ling], return[ing] ("refouler") or extra-
dit[ing] a person to another State where there are substantial grounds" to believe that the person will be subjected to 
torture. n67 In making this determination, the State Party is required "take into account all relevant considerations" with 
particular regard to whether there exists "a consistent pattern of gross, flagrant or  [*861]  mass violations of human 
rights." n68 Although this standard provides considerable flexibility for a State Party to justify particular interpretations, 
the prohibition at least establishes a standard. n69 Contrastingly, Article 16 has no similar requirement regarding 
ill-treatment. n70 This means that under the Torture Convention a State Party may freely hand over an individual to a 
State that it knows engages in ill-treatment. 

Additionally, Article 4 requires each State Party to ensure that torture is a criminal offense under its domestic 
criminal law, n71 and Article 12 dictates each State Party to investigate any torture allegations under its jurisdiction when 
reasonable grounds exist to believe that such acts have occurred. n72 Article 7 further requires the State Party to either 
extradite the alleged torturer or "submit the case to its competent [domestic] authorities for the purpose of prosecution." 
n74 while Article 14 requires the State Party to make compensation to the victims of torture. n75 

Article 16 does not require the criminalization of ill-treatment in domestic penal codes, the prosecution of individu-
als charged with ill-treatment, or limitations on interpretation. n76 Article 16 additionally does not require compensation 
for the victims of ill-treatment or the exclusion of statements obtained from ill-treatment as evidence at a criminal trial. 
n77 According to one commentator, "[t]he failure to strengthen article 16 appears to have been based on a belief that the 
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concept of cruel, inhuman or degrading treatment or punishment was too vague a legal standard upon which to base 
legal culpability and judgments." n78 

The inherent vagueness of ill-treatment's definition and the Torture Convention's reluctance to fully define the con-
cept or provide even a minimum level of sanction to the practice has been further aggravated by the controversial and 
often cited European Court of Human Rights ruling  [*862]  in Ireland v. United Kingdom. n79 The Ireland court found 
certain interrogation practices of English authorities investigating suspected terrorism in Northern Ireland to be "inhu-
man and degrading" (i.e., ill-treatment) under the European Convention on Human Rights, but not severe enough to rise 
to the level of torture. n80 According to the court, the finding of ill-treatment rather than torture "derives principally from 
a difference in the intensity of the suffering inflicted." n81 The judgment of the Ireland court involved the use of five in-
terrogation techniques used by British authorities. n82 These techniques included: 

Wall-standing: forcing the detainees to stand for some period of hours in a "stress position" described as "sprea-
deagled against the wall, with . . . fingers put high above the head against the wall, the legs spread apart and the feet 
back, causing them to stand on their toes with the weight of the body mainly on the fingers." n83 Wall-standing was prac-
ticed for up to 30 hours with occasional periods for rest. n84 

Hooding: placing a dark hood over the head of the detainee and keeping it on for prolonged periods of time, re-
moving it only for interrogation. n85 

Deprivation of sleep: depriving detainees of sleep for prolonged periods of time. n86 

Deprivation of food and drink: reducing the food and drink to suspects pending interrogations. n87 

Finally, real world enforcement mechanisms to ensure compliance with the Torture Convention's prohibition on 
torture and ill-treatment are wholly  [*863]  inadequate. This is because the individual State Party is expected to police 
itself and, if this fails, the only remaining hope for meaningful pressure is international condemnation from the court of 
world opinion. n88 While the Torture Convention created an investigatory body called the Committee Against Torture, its 
responsibilities revolve around a complex maze of reports and recommendations which have generally accomplished 
very little. n89 The biggest stick wielded by the Committee Against Torture is the threat that it may provide an unfavora-
ble summary of a particular country in its yearly report. n90 As always, the chief enforcement tool in a democracy is the 
rule of law coupled with the judgment of its citizens; civilized peoples are repulsed by the concept of torture and 
ill-treatment. Levels of compliance in totalitarian regimes, however, are dismal with any minimal progress achieved 
only through the pressure that democracies may apply via economic or political leverage. 

B. United States Domestic Law 

The United States has its own history of using torture and ill-treatment to elicit confessions in criminal investiga-
tions, particularly in the early part of the last century. By 1931, torture by local law enforcement had become so com-
mon that a special government fact finding body, the National Commission on Law Observance and Enforcement (the 
Wickersham Commission), was established to investigate the matter. n91 The Commission issued a report detailing ab-
usive police interrogation practices. n92 

Federal law currently defines torture as "an act committed by a person acting under the color of the law specifically 
intended to inflict severe physical or mental pain or suffering (other than pain or suffering incidental to lawful sanc-
tions) upon another person within his custody or physical control." n93 

While domestic acts of torture are punishable as common law crimes, Section 2340A makes it a federal offense for 
an American national to  [*864]  commit or attempt to commit torture outside the United States. n94 Additionally, in 
1992 Congress passed the Torture Victim Protection Act of 1991 that opened United States courts to civil law damage 
suits by any individual "who, under actual or apparent authority, or color of law, of any foreign nation," violates inter-
national law regarding torture. n95 The Act defines torture as follows: 

[A]ny act, directed against an individual in the offender's custody or physical control, by which severe pain or suf-
fering (other than pain or suffering arising only from or inherent in, or incidental to, lawful sanctions), whether physical 
or mental, is intentionally inflicted on that individual for such purposes as obtaining from that individual or a third per-
son information or a confession, punishing that individual for an act that individual or a third person has committed or is 
suspected of having committed, intimidating or coercing that individual or a third person, or for any reason based on 
discrimination of any kind . . . . n96 

III. Allegations of United States Sanctioned Torture 
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"The [Americans] are engaging in good-old fashioned torture, as people would have understood it in the Dark 
Ages." n97 

Richard Bourke 

  [*865]  

Law enforcement possesses four means to achieve the goal of an antiterrorism effort-stopping or eliminating the 
terrorists before they commit attacks: (1) using informants and undercover agents to infiltrate the terror cell (known as 
HUMINT sources); n98 (2) using surveillance, searches and wiretaps to learn of locations, organizational structure, and 
plans for future attacks; (3) arresting and detaining terrorists before they commit a terrorist attack; and (4) interrogating 
terrorists. This section only focuses upon the fourth method, interrogation of those detained as suspected terrorists. 

Since the War on Terror began, the United States has detained hundreds of individuals that can be grouped into one 
of four categories: (1) those suspected of having links to al-Qaeda and other terror movements; (2) those designated as 
enemy combatants; n99 (3) those detained as prisoners of war in the Iraq military campaign; and (4) those who have been 
apprehended since the close of major combat operations in Iraq and designated as "security detainees." n100 Most of those 
detained in the first category were apprehended by federal law enforcement personnel on the heels of the September 11, 
2001 attacks, n101 and, after questioning, almost five hundred  [*866]  were deported as illegal aliens. n103 

Detainees in the second group are members or supporters of the al-Qaeda network captured on the battlefields of 
Afghanistan, although the United States has also apprehended other suspected al-Qaeda members in places other than 
military combat zones. n105 and Jose Padilla, n107 Most of the individuals in the second category are currently housed in 
several locations outside the territorial United States, including Guantanamo Bay, Cuba; Afghanistan; and Diego Gar-
cia. n108 Those in the fourth group are being held in Iraq during its reconstruction. 

The second and fourth group of individuals-enemy combatants and security detainees-have generally been sub-
jected to extended interrogation, but few have been released from detention. n109 Apart from concerns regarding interro-
gation methods used on these individuals, this situation has produced a central concern regarding whether the United 
States can detain these individuals indefinitely without trial or access to counsel. 

  [*867]  

There have been several legal challenges to the Bush administration's designation and handling of the detainees, 
particularly at Guantanamo Bay, Cuba. Although the majority of the federal courts hearing these challenges have upheld 
the administration's view of the terrorism cases, n110 the United States Supreme Court has granted certiorari to several 
key cases, with decisions expected in summer 2004. n111 The central claim in all of these disputes centers on the status 
and detention issues. 

A group of clergy, lawyers, and academics brought one of the first legal challenges in a California federal court in 
2002. In Coalition of Clergy, Lawyers, and Professors v. Bush, the plaintiff group sought habeas corpus relief on behalf 
of the detainees. n112 The district court held that the plaintiff group lacked standing to raise the issue, n113 and hinted in a 
footnote that the Supreme Court's holding in Johnson v. Eisentrager n114 would serve as a "formidable obstacle" to grant-
ing habeas corpus relief for the detainees since they were aliens being held outside the geographic borders of the United 
States. n115 The U.S. Court of Appeals for the District of Columbia rejected a similar claim for habeas corpus relief on 
procedural grounds in Al Odah v. United States. n116 The Al Odah Court specifically cited Johnson and found that "Cu-
ba-not the United States-has sovereignty over Guantanamo Bay." n117 Nevertheless, the Ninth Circuit Court of Appeals  
[*868]  ruled in December 2003 that the Guantanamo Bay detainees can have access to American courts. n118 The Su-
preme Court will resolve this issue when it renders its decision in a similar case involving a request by several families 
of Guantanamo Bay detainees who want to be allowed access to United States courts to contest the detainees' status and 
detention. n119 

In Hamdi v. Rumsfeld, the Fourth Circuit reaffirmed the proposition that the President has the constitutional au-
thority to designate and detain "enemy combatants," including those who are American citizens, in time of war. n120 If 
one accepts the proposition that the War on Terror is not a metaphor but a real state of war, then it is fundamentally 
clear that the President can use his Article II powers to designate and then detain enemy combatants, including those 
who are United States citizens. During World War II, for instance, the United States detained hundreds of thousands of 
German, Italian, and Japanese prisoners, some of whom were American citizens, for years without counsel, access to 
family, or trial. n121 
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The purpose of detaining enemy combatants is not to punish the enemy combatant, but to protect the holding nation 
from future acts of violence by  [*869]  ensuring that they do not return to join enemy forces, and, in this unique situa-
tion, to allow American officials the opportunity to gather any necessary intelligence about the terrorist's organizational 
infrastructure, financial networks, communication systems, weapon supply lines, and plans for future terror attacks. n122 

In short, the Supreme Court's 2004 decisions will turn on whether or not it accepts the premise that America is "at 
war." If it does, the Court will likely resolve these matters in the government's favor, granting terrorists and other un-
lawful combatants who violate the laws of war no greater protections than would be accorded to enemy prisoners of 
war. 

The group of detainees that has received the most attention consists of the 600 plus men held at a specially built fa-
cility named Camp Delta in Guantanamo Bay, Cuba. Although the Bush administration says all of the detainees are par-
ticipants in the War on Terror, it has not recognized their eligibility for prisoner of war status under the Third Geneva 
Convention. n123 The Third Geneva Convention does not apply because both the Taliban fighters and the al-Qaeda figh-
ters fail to qualify as lawful enemy combatants under the applicable provisions of international law. n124 Prisoner of war 
status is conferred on individuals who are "[m]embers of the armed forces of a Party to the conflicts" n125 as well as 
"[m]embers of other militias and members of other volunteer corps, including those of organized resistance movements, 
belonging to a Party . . . provided that such . . . fulfill[s]" four specific conditions: 

(a) That of being commanded by a person responsible for his subordinates; 

(b) That of having a fixed distinctive sign recognizable at a distance; 

(c) That of carrying arms openly; and 

(d) That of conducting their operations in accordance with the laws and customs of war. n126 

  [*870]  

Although the armed conflict against the al-Qaeda involves the use of American armed force against an organization 
that is not another nation's armed force, the Bush administration n127 nevertheless rightly recognized that the Geneva 
Conventions of 1949 applied in the combat operations in Afghanistan, but that the enemy al-Qaeda detainees were not 
entitled to prisoner of war status, n128 since they are not recognized members of an armed force meeting the four criteria 
set out above. n129 Even in the best light possible, these individuals are "illegal enemy combatants" n130-still responsible for 
breaches of the law of war but not entitled to prisoner of war status. 

Similarly, the Bush administration deemed that the captured Taliban fighters were unlawful combatants because 
they did not "wear distinctive military insignia, i.e., uniforms which would make them distinguishable from the civilian 
population at a distance." n131 The Bush administration further found that the Taliban forfeited any claim to prisoner of 
war status because they had "adopted and provided support to the unlawful terrorist objectives of the al-Qaeda." n132 

  [*871]  

In Padilla v. Bush, the District Court adopted the Bush administration's analysis when it considered the status of 
Jose Padilla, n133 an American citizen arrested in Chicago and detained as an enemy combatant. 

[T]he President designated Padilla an "enemy combatant" based on his alleged association with al Qaeda and on an 
alleged plan undertaken as part of that association. The point of the protracted discussion immediately above is simply 
to support what should be an obvious conclusion: when the President designated Padilla an "enemy combatant," he 
necessarily meant that Padilla was an unlawful combatant, acting as an associate of a terrorist organization whose oper-
ations do not meet the four criteria necessary to confer lawful combatant status on its members and adherents. . . . 
[E]ven the Taliban militia, who appear at least to have acted in behalf of a government in Afghanistan, were found by 
Judge Ellis in Lindh not to qualify for lawful combatant status. n134 

The Second Circuit, however, ordered the Pentagon in December 2003 to release Padilla, who had been held in 
military confinement since July 2003. n135 The United States appealed the order, and the Supreme Court has agreed to 
hear the appeal. n136 

Despite the fact that the Third Geneva Convention does not apply to these enemy combatants, the Bush administra-
tion has pledged that all detainees will be treated in accordance with the humanitarian concerns set out in the Geneva 
Conventions. n137 The detainees accordingly receive regular visits by the International Committee of the Red Cross, dip-
lomats from their respective nations, military attorneys, and various other fact-finding groups. n138 
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  [*872]  

The precise status of "enemy combatant" is pivotal in determining what interrogation techniques can be used to 
gather information from the subject detainee. Article 17 of the Third Geneva Convention provides that prisoners of war 
are only required to give their "surname, first names and rank, date of birth, and army, regimental, personal or serial 
number, or failing this, equivalent information." n139 The prisoner of war is not required to give any further information 
upon questioning. n140 To leave no doubt on this point, Article 17 goes on to provide the following: 

No physical or mental torture, nor any other form of coercion, may be inflicted on prisoners of war to secure from 
them information of any kind whatever. Prisoners of war who refuse to answer may not be threatened, insulted, or ex-
posed to any unpleasant or disadvantageous treatment of any kind. n141 

Certainly, if the Third Geneva Convention covers detainees, American authorities would not be entitled to interro-
gate them or obtain additional information. Conversely, enemy combatants who are not prisoners of war do not benefit 
from the Third Geneva Convention's protections and may therefore be further questioned by American interrogators. 

One allegation that has not received treatment in any American court is the charge of torture or ill-treatment by 
American officials of certain detainees. These claims generally regard the issue of interrogations, but also extend to 
criticisms of the detainees' living conditions. n142 Some have claimed that even if the detainees may be held and ques-
tioned, the process of deciding what do to with more than 600 detainees in Guantanamo Bay is far too lengthy. n143 Sec-
retary of Defense Donald Rumsfeld has responded that the process of determining what to do with each detainee is slow 
because each case must be reviewed by various federal agencies including the Central Intelligence Agency ("CIA") and 
the Federal Bureau of Investigation ("FBI"). n144 Still, Rumsfeld has pledged that yearly reviews are planned for the 
Guantanamo detainees. n145 

  [*873]  

As stated, since the detainees are not entitled to prisoner of war status, international law does not forbid interroga-
tion so long as it is conducted without torture or ill-treatment. Furthermore, since the vast majority of the detainees are 
aliens located outside the United States, they are not entitled to Constitutional protections under the Fifth n147 Amend-
ments. The primary protection against torture or ill-treatment is the Torture Convention which is effectively unenforce-
able by the international community. 

A. Torture Allegations 

The United States government's position on the question of torture is that it does not engage in torture or other 
ill-treatment n148 in questioning or housing detainees. National Security Council spokesman Sean McCormack exempli-
fies the official stand: "The United States is treating enemy combatants in U.S. government control, wherever held, hu-
manely and in a manner consistent with the principles of the Third Geneva Convention of 1949." n149 This does not mean 
that the United States does not fully question detainees at a variety of levels. Government officials responsible for ga-
thering information from detainees certainly employ the full range of permissible interrogation tactics. n150 This includes 
offering various incentives such as money, or engaging in trickery. n151 

Suggestions by various unnamed government sources that American interrogators might be forced to engage in 
physical pressure to get information from suspected terrorists surfaced almost immediately after the September 11, 2001 
attacks. n152 In October, 2001, a Washington Post article  [*874]  served as the information source of choice to those 
who accused the United States of torture. n153 The Washington Post article quoted an unnamed FBI agent as stating: 

We are known for humanitarian treatment, so basically we are stuck . . . . Usually there is some incentive, some an-
gle to play, what you can do for them. But it could get to that spot where we could go to pressure . . . where we won't 
have a choice, and we are probably getting there. n154 

In March of 2002, the Washington Post once again relied on unnamed sources to alert its readers that the United 
States government had turned over dozens of suspected terrorists "to countries, including Egypt and Jordan, whose in-
telligence services have close ties to the CIA and where they can be subjected to interrogation tactics-including torture 
and threats to families-that are illegal in the United States . . . ." n155 Essentially, the article insinuated that the United 
States engaged in "rendition." n156 While an unnamed source in a media article may view a particular country as a nation 
that satisfies this test, it is ultimately a question for the United States government and the international community to 
answer. 
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It is impossible to accurately gauge what interrogation methods a particular State uses without more evidence than 
that provided by unnamed sources. Additionally, from a legal perspective, there is no international prohibition against 
rendering a suspected terrorist to a nation that engages in interrogation practices that would constitute ill-treatment. n157 
For  [*875]  example, assuming that Jordan uses some amount of physical or physiological pressure in its interrogation 
practices, one must determine whether that type of pressure rises to the level of torture, or only ill-treatment. n158 

It was not until December 26, 2002, that the public was alerted to the concept of "stress and duress" tactics alle-
gedly used by American interrogators. According to the initial Washington Post story, various unnamed government 
sources suggested that the United States used a laundry list of questionable techniques to get uncooperative detainees 
housed outside the United States to talk. The article stated: "Those who refuse to cooperate . . . are sometimes kept 
standing or kneeling for hours, in black hoods or spray-painted goggles . . . . At times they are held in awkward, painful 
positions and deprived of sleep with a 24-hour bombardment of lights." Other examples of stress and duress listed were 
so-called "false flag" operations in which the detainee is deceived into believing he has been turned over to a "country 
with a reputation for brutality," or having female interrogators question the detainee, "a psychologically jarring expe-
rience for men reared in a conservative Muslim culture where women are never in control." n159 

The article also alleged that when detainees were first apprehended, "MPs [military police] and U.S. Army Special 
Forces troops . . . [would] beat them up and confine them in tiny rooms." n160 To buttress this view, the article then 
quoted another unnamed American official as saying: "[O]ur guys may kick them around a little bit in the adrenaline of 
the immediate aftermath [of the arrest]." n161 

Ultimately, if such stress and duress tactics failed to glean meaningful results, the article reported that the detainees 
were rendered to other countries where they could be subjected to mistreatment or "mind-altering drugs such as sodium 
pentathol." n162 However, the Washington Post article placed a caveat on its claims about rendition practices by noting 
that the CIA's "Directorate of Operations instructions, drafted in cooperation with  [*876]  the general counsel, tells 
case officers in the field that they may not engage in, provide advice about or encourage the use of torture by cooperat-
ing intelligence services from other countries." n163 Since the publication of the stress and duress story a handful of simi-
lar second hand reports found their way into the media, most of them loudly claiming that the United States tortures 
suspects. n164 

B. What Exactly Do American Interrogators Do? 

Numerous elements of the government play direct roles in gathering timely intelligence about terrorist networks in 
the War on Terror. The primary responsibilities are shared by the CIA, the FBI and the Department of Defense 
("DOD"). The CIA has primary responsibility for terrorist matters outside the United States n165 and the FBI has primary 
responsibility for terrorist matters in the United States. n166 The DOD relies chiefly on the Defense Intelligence Agency 
("DIA"), a DOD support agency with "over 7000 military and civilian employees" stationed throughout the world. n167 

What do American interrogators do once a terrorist suspect is detained? This question is difficult to address because 
the government refuses to detail its interrogation methods. The standard government response concentrates on empha-
sizing to the public that the United States complies with the applicable laws and standards without detailing interroga-
tion tactics. For instance, in responding to complaints by Human Rights Watch last year, White House spokesman Scott 
McClellan responded: "[W]e believe we are in full compliance with domestic and international law, including domestic 
and international law dealing with torture." n168 Interestingly, Mr. McClellan's statement specifically mentioned torture 
and not ill-treatment. 

  [*877]  

In tandem with the government's refusal to detail any specifics about its interrogation techniques, open source 
documents available to the public provide only broad generalizations on interrogation techniques. One of those docu-
ments, Army Field Manual 34-52, Intelligence Interrogation ("FM 34-52"), n169 clearly prohibits torture or physical stress 
techniques in conducting interrogation. n170 Thus, gleaning real world details about the mechanics of interrogation re-
quires reliance on domestic and international media sources. 

The Wall Street Journal attempted to uncover information about current interrogation practices in the War on Ter-
ror by publishing a front page story in April 2002. n171 The story covered the training given to Army interrogators at the 
United States Army's interrogation school located in Fort Huachuca, Arizona. n172 The reporter began the piece by mak-
ing the following observation: 
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Interrogators-the Pentagon renamed them "human intelligence collectors" last year-are authorized not just to lie, but 
to prey on a prisoner's ethnic stereotypes, sexual urges and religious prejudices, his fear for his family's safety, or his 
resentment of his fellows. They'll [Army interrogators] do just about everything short of torture, which officials say is 
not taught here, to make their prisoners spill information that could save American lives. n173 

The Wall Street Journal piece went on to list some of the techniques that are taught at the school to get prisoners to 
talk. n175 the "fear-up" approach, n177 the "pride and ego down" approach, n179 The article goes on to note that stress po-
si-tions n180-placing prisoners in uncomfortable positions until they talk-are not taught at the school and that a military 
lawyer is "on hand during interrogations, for quick decisions on the degree of physical or mental pressure allowed." n181 

Nevertheless, no matter how accurate media stories might be on the subject, the thoughtful observer must pose the 
following question: If the government is not engaging in improper interrogation tactics, why won't it fully reveal its 
methods? The government's reluctance to release information about the exact interrogation techniques used on detainees 
is obviously rooted in the need for operational security. If al-Qaeda (or another enemy group) knows in detail how 
American interrogation practices operate, they can develop counter-intelligence techniques to frustrate that process. n182 
One official source available to the public on the issue of the need for secrecy in the use of interrogations in the War on 
Terror is the Jacoby Declaration. n183 The Jacoby Declaration is a nine-page sworn statement  [*879]  issued to the Dis-
trict Court for the Southern District of New York in Padilla v. Bush, by Vice Admiral Lowell E. Jacoby (USN), the Di-
rector of the DIA. 

In a section entitled, Interrogation Techniques, Jacoby states that the "approach to interrogation is largely depen-
dent upon creating an atmosphere of dependency and trust between the subject and the interrogator." n185 Then, in a sec-
tion entitled, Use of Interrogations in the War on Terrorism, n186 Jacoby devotes several paragraphs to describing asym-
metric warfare and the unique threats posed by terrorists who "have . . . clearly demonstrated their willingness- and in 
fact have expressed their intent-to use any type of potential weapon, including weapons of mass destruction" n187 against 
the United States. Jacoby, however, refuses to provide any information regarding American interrogators' methods. Ja-
coby states only that the "United States is now engaged in a robust n188 program of interrogating individuals who have 
been identified as enemy combatants in the War on Terrorism." n189 Then, in a last amplification he states: "As detainees 
collectively increase their knowledge about United States detention facilities and methods of interrogation, the potential 
risk to national security increases should those methods be released."  n190 As of this writing, as many as ten people who 
worked as translators or counselors for the detainees at Guantanamo Bay have been investigated for possible espionage. 
n191 

The initial goal of interrogation is to get the suspect to start talking. The best way to get reliable and useful infor-
mation is to treat the sub-  [*880]  ject humanely, n192 and not engage in torture or ill-treatment. When faced with tor-
ture individuals will say anything to stop the pain, thus making their statements nearly worthless. According to a former 
Colonel in Army intelligence: "Anything you can do to disconnect someone is going to help . . . [b]ut it's a myth that 
torture is effective. The best way to win someone over is to treat them kindly." n193 From a practical perspective this is 
certainly a fundamental reason that torture should not be employed-it seldom produces truthful statements, particularly 
in the case of hardened zealots willing to engage in suicide missions. If they are willing to kill and be killed for their 
cause, they are likely prepared to withstand torture. 

The story of "Half-Dead Bob" typifies the al-Qaeda mind set while illustrating the American policy of humane 
treatment of detainees in accordance with the principles of the Third Geneva Convention. n194 An Arab captured on the 
battlefield of Afghanistan was nicknamed Half-Dead Bob by the Americans when he arrived at Guantanamo Bay. n195 
His nickname derived from the fact that he came to the detention center weighing sixty-six pounds, suffering from tu-
berculosis, shrapnel wounds, and having only one lung. n196 The article states: 

Army Maj. Gen. [Major General] Michael Dunlavey vividly remembers his first encounter with 'Bob.' Dunlavey 
ran interrogations at the base until November of last year. By the time they met, Bob was making a rapid recovery. He 
had put on 50 pounds and, sitting across a table from Dunlavey, he thanked him for the food and medical treatment. 
'General, you are probably a good Christian,' Dunlavey recalls him saying. 'And you are probably a good man. But if I 
ever get free, I will kill you.' n197 

  [*881]  

C. What Can United States Interrogators Do? 
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Saddam Hussein's December 13, 2003 capture once again brought the issue of acceptable interrogation techniques 
into the public eye. n198 Before Saddam was designated by the United States as a prisoner of war, what could American 
authorities do to make Saddam reveal critical information? 

Domestic law clearly prohibits torture. n199 The prohibition on torture under international law is equally clear and 
many of the practices that constitute torture are universally accepted as illegal. The waters become increasingly opaque 
as one ventures into the realm of ill-treatment and beyond into techniques that, while questionable, may or may not con-
stitute ill-treatment, e.g., stress and duress. Additionally, the legal parameters associated with interrogation techniques 
depend in part on where the interrogation takes place. Interrogations conducted by law enforcement within the United 
States must not violate constitutional protections, while interrogations conducted outside the United States, including 
those conducted by foreign agents resulting from rendition, provide little hope to the detainee for judicial review in an 
American forum. 

The Supreme Court's Chavez v. Martinez n201 decision provides some guidance as to what techniques would be 
lawful for interrogators to use in the United States. The central issue in Chavez involved coercive questioning by a po-
lice officer. 

While "investigating suspected narcotics activity" n203 near a vacant lot, police in Oxnard, California, stopped Olive-
rio Martinez as he was riding his bike down a darkened path. n204 The police conducted a patdown frisk of Martinez and 
discovered a knife in his waistband. An altercation ensued and police officers claim that Martinez took one of their guns 
and pointed it at them. n206 leaving him blinded and paralyzed. n207 Martinez was placed  [*882]  under arrest and taken 
by ambulance to the hospital. n208 Sergeant Ben Chavez, the patrol supervisor, "accompanied Martinez to the hospital and 
then questioned Martinez there while he was receiving treatment from medical personnel." n209 The interrogation in the 
emergency room of the hospital "lasted a total of about 10 minutes, over a 45-minute period, with Chavez leaving the 
emergency room for periods of time to permit medical personnel to attend to Martinez." n210 

Chavez never read Martinez his Miranda warnings during the interrogation. n211 There can be no question that Mar-
tinez was disoriented and in extreme pain throughout the process of interrogation. n213 "At one point, Martinez said 'I am 
not telling you anything until they treat me,' yet Chavez continued the interview." n215 It was this act that resulted in Pe 
shooting Martinez. 

Although Martinez was never charged with any crime and his statements were never used against him in a criminal 
proceeding, he subsequently filed a claim for damages in the United States District Court for the Central District of Cal-
ifornia under 42 U.S.C. § 1983, n216 alleging that Sergeant Chavez had violated his Fifth Amendment right against 
self-incrimination and his Fourteenth Amendment substantive due process  [*883]  rights. n217 The Ninth Circuit Court 
of Appeals affirmed the district court's denial of Chavez's defense of qualified immunity and entered summary judgment 
in favor of Martinez for both claims. n219 then reversed and remanded the case. n220 

In seeking guidance for questioning suspected terrorists within the United States, Chavez is significant for two rea-
sons. First, by overturning the Ninth Circuit's ruling that "the mere use of compulsive questioning, without more, vi-
olates the Constitution," n221 the Court clearly established that the Fifth Amendment is not violated when law enforce-
ment agents who do not intend to use statements in subsequent criminal proceedings coercively interrogate an unwilling 
suspect without providing Miranda n223 The Court held that "mere coercion does not violate the text of the 
Self-Incrimination Clause absent use of the compelled statements in a criminal case against the witness." n224 Thus, the 
Court held that "the absence of a 'criminal case' in which Martinez was compelled to be a 'witness' against himself de-
feats his core Fifth Amendment claim" n226 The Court quickly noted that it did not condone torture or ill-treatment by law 
enforcement: 

Our views on the proper scope of the Fifth Amendment's Self-Incrimination Clause do not mean that police torture 
or other abuse that results in a confession is constitutionally permissible so long as the statements are not used in trial; it 
simply means that the Fourteenth Amendment's Due Process Clause, rather than the Fifth Amendment's 
Self-Incrimination Clause, would govern the inquiry in those cases and provide relief in appropriate circumstances. n227 

Second, the ruling left in place the subjective "shock the conscience" n229 for determining when the  [*884]  police 
cross the threshold for conduct that violates the Fourteenth Amendment. In Rochin, police officers witnessed the defen-
dant swallow two capsules which they suspected were illegal substances. n230 Officers handcuffed Rochin and took him 
to a hospital where a doctor forced an emetic solution through a tube into his stomach and against his will. n232 The Su-
preme Court overturned the conviction and held that obtaining evidence by methods that are "so brutal and so offensive 
to human dignity" violate the Fourteen Amendment's Due Process Clause. n233 
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[W]e are compelled to conclude that the proceedings by which this conviction was obtained do more than offend 
some fastidious squeamishness or private sentimentalism about combatting [sic] crime too energetically. This is conduct 
that shocks the conscience. . . . They are methods too close to the rack and screw to permit of constitutional differentia-
tion. n234 

The Chavez Court remanded the issue of whether the facts violated the Fourteenth Amendment, though at least five 
of the justices apparently were not "shocked" n235 that Sergeant Chavez engaged in a repetitive interrogation even though 
Martinez was suffering severe pain. n236 Although Sergeant Chavez may have benefitted from the situation if Martinez 
subjectively thought that he had to answer questions in order to get medical treatment, this was not the case, since med-
ical personnel were treating Martinez throughout the interrogation period. n237 Justice Thomas wrote that "we cannot 
agree with Martinez's characterization of Chavez's behavior as 'egregious' or 'conscience shocking.'" n238 The fact that 
Chavez did not interfere with medical treatment and did not cause Martinez's pain (wounds occurred prior to and totally 
apart from the questioning process) were certainly important factors influencing some, but not all, of the justices. n239 

Justice Stevens, however, saw Sergeant Chavez's interrogation as tantamount to torture and a clear violation of the 
Fourteenth Amendment: 

  [*885]  

As a matter of fact, the interrogation of respondent was the functional equivalent of an attempt to obtain an invo-
luntary confession from a prisoner by torturous methods. As a matter of law that type of brutal police conduct consti-
tutes an immediate deprivation of the prisoner's constitutionally protected interest in liberty. n240 

Unfortunately, the Court did not provide any new approaches to assist in defining what constitutes behavior that 
"shocks the conscience." The Court was content to cite previous examples from past cases, n242 

The Brown Court ruled that convictions based on confessions extracted by law enforcement through methods tan-
tamount to torture violated the Fourteenth Amendment. n243 The local police in Brown hanged and whipped a murder 
suspect until he confessed. n244 Other defendants "were made to strip and . . . were laid over chairs and their backs were 
cut to pieces with a leather strap with buckles on it . . . and in this manner the defendants confessed to the crime." n246 
The Supreme Court reversed the convictions, stating: 

The State is free to regulate the procedure of its courts in accordance with its own conceptions of policy, unless in 
so doing it 'offends some principle of justice so rooted in the traditions and conscience of our people as to be ranked as 
fundamental.'. . . [T]he freedom of the state in establishing its policy is the freedom of constitutional government and is 
limited by the requirement of due process of law. Because a state may dispense with a jury trial, it does not follow that it 
may substitute trial by ordeal. The rack and torture chamber may not be substituted for the witness stand. n247 

Not all fact patterns are as easy to associate with torture as Brown, which clearly displays torture at its worst. Those 
familiar with the "shock the conscience" test understand that the Court has often interpreted the test  [*886]  with a 
great degree of flexibility, particularly when judging the actions of law enforcement officers faced with exigent cir-
cumstances related to issues such as public safety. In County of Sacramento v. Lewis, n248 the Court denied a § 1983 
claim based on an alleged substantive due process violation. n249 In Lewis, a motorcycle passenger died at the end of a 
high-speed police chase when the motorcycle tipped over and the police car, in close pursuit, struck and killed the res-
pondent's sixteen-year-old son. n250 

In discussing the threshold for "shocking the conscience," the Lewis decision "made it clear that the due process 
guarantee does not entail a body of constitutional law imposing liability whenever someone cloaked with state authority 
causes harm." n251 Indeed, "in a due process challenge to executive action, the threshold question is whether the behavior 
of the governmental officer is so egregious, so outrageous, that it may fairly be said to shock the contemporary con-
science." n252 

An equally important aspect of Lewis centered in the Court's view that it must be "intended to injure in some way . 
. . by any government interest is the sort of official action most likely to rise to the conscience-shocking level." n253 This 
means that the Court will provide greater deference if the government can demonstrate a justification for its conduct 
based on the totality of the circumstances. n255 

  [*887]  

This deference factor certainly played out in the Ninth Circuit in Blefare v. United States. n256 In a fact pattern simi-
lar to Rochin, the appellants were suspected of swallowing narcotics which were believed to be lodged in their rectums 
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or stomachs. n257 U.S. officials searched appellants at a border crossing from Mexico into the United States n259 When the 
rectal probe found no drugs, a "[s]aline solution was . . . given [to] the appellants to drink to produce vomiting." n260 
Blefare, one of the suspects, "was seen by the doctor to have regurgitated an object and reswallowed it." n261 Then, the 
doctor, without Blefare's consent, forcefully passed a soft tube into his "nose, down [his] throat and into [his] stomach," 
n262 to pass fluid which induced vomiting. This resulted in the discovery of packets of heroin and the subsequent convic-
tion of Blefare. n263 

The Ninth Circuit refused to hold that the involuntary intrusion into Blefare's stomach shocked the conscience. n264 
The court attempted to distinguish Blefare from Rochin by noting that the officers in Rochin illegally invaded the home 
and later forced an emetic into his stomach, whereas the event in Blefare took place at a border crossing and the actions 
to induce vomiting were not brutal. n265 The ruling arguably hinged on the fact that the State had an important govern-
mental interest in keeping heroin from entering the United States. In the court's view it would have been shocking had 
they set aside the conviction based on the due process clause. n266 The court explained: 

It would shock the conscience of law abiding citizens if the officers, with the knowledge these officers had, were 
frustrated in the recovery and use of this evidence. It is shocking to know that these appellants  [*888]  swallowed 
narcotics to smuggle it into and through the United States for sale for profit . . . . 

"If we were mechanically to invoke Massiah (Rochin) to reverse this conviction, we would transform a meaningful 
expression of concern for the rights of the individuals into meaningless mechanism for the obstruction of justice." n267 

Proponents of coercive questioning techniques have several cases to cite, that buttress the view that in exigent cir-
cumstances police may be obliged to use force to obtain life-saving information. n269 for example the Eleventh Circuit 
brushed aside the fact that police officers had used "force and threats" n270 on kidnap suspect Jean Leon in order to get 
him to reveal the location of his victim. n271 When apprehended by a group of police officers in a Florida parking lot, 
Leon refused to reveal the location of his kidnap victim (the victim, Louis Gachelin, had been taken by gunpoint to an 
apartment where he was undressed and bound). n272 To get Leon to talk, police officers then "physically abused him by 
twisting his arm behind his back and choking him until he revealed where . . . [the kidnap victim] was being held." n273 
Leon was later taken to the police station were he made a second confession which the court ruled as admissible at his 
trial. n274 The court deemed that the actions of the officers were reasonable given the immediate concern to find the vic-
tim and save his life. n275 

We do not by our decision sanction the use of force and coercion by police officers. Yet this case does not represent 
the typical case of unjustified force. We did not have an act of brutal law enforcement agents trying to obtain a confes-
sion in total disregard of the law. This was instead a group of concerned officers acting in a reasonable manner to obtain 
information they needed in order to protect another individual from bodily harm or death. 

  [*889]  

Returning to Chavez, n277 the government briefly attempted to draw together the concept of governmental interest by 
arguing that the Chavez Court should take the opportunity to create a "terrorist exception," n278 which would accord pro-
tection to police officers from § 1983 suits, when questioning suspected terrorists. The justices did not directly address 
this matter. Nevertheless, if one adds Chavez to Lewis n279 and its progeny, certain constitutional parameters for interro-
gating a terrorist suspect can now be staked out. Simply put, even if a suspect asks for a lawyer and demands that all 
questioning cease, law enforcement may justifiably refuse these requests and engage in interrogation that may consist of 
coercive techniques so long as the techniques utilized fall below the threshold of shocking the conscience (which 
equates to actions not in violation of the Torture Convention) Additionally, under the concept of governmental interest, 
more deference is given to police interrogators the more the suspected terrorist matches the profile of the ticking time 
bomb terrorist. n280 

Critics of Chavez, such as Brooklyn law professor Susan Herman, rightly understand that allowing coercive inter-
rogation techniques short of the ambiguous shock the conscience standard, leaves open the door to abuse of those not 
suspected of terrorism. n281 Others, such as Thomas Jefferson Law School's Marjorie Cohn, are dismayed that the Chavez 
Court refused to acknowledge the existence of the Torture Convention and its place in the matter of coercive interroga-
tions. n282 

Even when conducting interrogations outside the borders of the United States, agents have no greater flexibility as 
to the interrogation tactics they may lawfully employ. n283 The applicable rules regulating the allowable degree of persu-
asion are drawn from the Torture Convention which outlaws torture and ill- treatment. n284 Overseas interrogations are 
more likely to push the envelope since the detainee is usually located in an environment, such  [*890]  as Guantanamo 
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Bay, where he has no access to any forum for judicial review. For instance, in May 2003 reports emerged that American 
interrogators were using "unorthodox musical techniques to extract information . . . from their detainees [held outside 
the United States]." n285 Combining children's song and heavy metal rock music, interrogators were allegedly subjecting 
detainees to the various sounds in order to break their will. n286 Depending on the intensity and duration of the music, this 
tactic could encompass the full range of legality-it could be a legitimate means to disconnect a detainee from his envi-
ronment if used for short periods of time at reasonable decibels. Conversely, it could be considered a form of torture if 
employed for a prolonged period of time and at an unreasonable volume. 

If one relies on the Ireland n287 case as the baseline for establishing ill-treatment, it is important to note that the Irel-
and Court found that the "five techniques" used by the British government against Irish Republican Army members 
caused intense physical pain and mental suffering n289 The Ireland Court found that the five techniques were calculated to 
cause feelings of fear and break the physical and moral remittances of the subject detainee. n290 In turn, the United States 
may be able to render a suspect to a country that engages in ill-treatment, but it may not engage in ill-treatment itself. 

Another source of guidance to distinguish a reasonable interrogation from an interrogation that crosses the line into 
ill-treatment or torture is the Israeli High Court's decision in Public Committee Against Torture v. State of Israel. n291 In 
the context of outlawing certain interrogation practices by Israeli officials, the High Court considered how otherwise 
reasonable  [*891]  interrogation practices could become illegal if taken to an extreme point of intensity. n292 Playing 
music to disorient a subject prior to questioning is not illegal per se, but if the music is played in a manner that causes 
undue suffering, it is arguably a form of ill-treatment or torture. n293 Depriving subjects of sleep during a lengthy inter-
rogation process may be legitimate, but depending on the extent of sleep deprivation could also constitute ill- treatment 
or torture. n294 The use of handcuffing for the protection of the interrogators is a common and acceptable practice pro-
vided the handcuffs are not tightened so as to cause excess pain. n295 Similarly, the use of blindfolds is acceptable if done 
for legitimate security reasons, while the use of sacks over the head without proper ventilation is unacceptable. n296 

Speaking strictly from a legal perspective, the United States cannot engage in torture without violating the Torture 
Convention and domestic law. n297 Still, the United States may legitimately engage in interrogation practices that do not 
rise to the level of ill-treatment. This is, however, an ambiguous zone subject to interpretation based on the facts and in 
many cases unknowable without judicial guidance. n298 

If an agent of the United States engages in torture while interrogating, for example, al-Qaeda suspects, the govern-
ment is obligated under both domestic and international law to investigate and prosecute those responsible. But if the 
United States engages in ill-treatment of al-Qaeda detainees it is not obligated under international law to either prose-
cute the torturer or to turn that person over to any other nation or entity for prosecution. n299 Thus, if the much reported 
American "stress and duress" tactics do constitute ill-treatment, the United States has violated international law but is 
under no strict obligation under international law to take punitive action against the offenders. n300 Fortunately, the Unit-
ed States has exhibited a willingness to fulfill its obligations and has conducted prosecutorial investigations of its agents 
who allegedly have engaged in the ill-treatment of detainees. n301 

  [*892]  

D. Weighing the Allegations 

Determining the credibility of charges that the United States engages in torture or ill-treatment as a standard prac-
tice is at best difficult. While suggestions of torture generally come from media reports based on unnamed sources and 
anecdotal evidence, n302 the government's penchant for secrecy regarding interrogation tactics makes an independent as-
sessment nearly impossible. 

Many of the mainstream media reports that suggest the occurrence of torture or ill-treatment might be occurring as 
a command directed practice also send mixed signals by simultaneously cautioning that "no direct evidence of [sanc-
tioned] mistreatment of prisoners in U.S. custody has come to light . . . ." n303 To date, the mistreatment of Iraqi detainees 
at Abu Ghraib prison appears to have been the result of soldiers operating in their individual capacity. n304 Then, in fol-
low up articles to an initial story alleging untoward conduct by American officials, one is usually greeted with a White 
House spokesman who assures the public that the United States is "in full compliance with international law dealing 
with torture," n305 and that wherever detainees are being held they are all treated "'humanely, in a manner consistent with 
the third Geneva Convention.'" n306 

Cognizant of the dilemma of separating fact from speculation in this type of information environment, some inter-
national law experts have provided alternative interpretations to, for instance, the purported use of "stress and duress" 
interrogation tactics. Yale law professor Ruth Wedgwood opined that, based on the limited information available to the 
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public on this matter, it was debatable whether the American interrogation techniques as reported in the Washington 
Post constituted torture. n307 Wedgewood cautioned that she was "somewhat skeptical" of the reports from unidentified 
sources, wondering how much was "swagger" and "tough  [*893]  talk" as opposed to actual conduct. n308 Furthermore, 
she correctly pointed out that reports that detainees are held in "awkward, painful positions" is an ambiguous concept 
which does not speak to degree or circumstance. n309 Wedgwood noted: "If it's [stress and duress] hanging someone from 
their wrists, absolutely not-that's prohibited . . . . But if it's keeping someone in handcuffs or temporarily hooded during 
transport, maybe yes-as a legal matter, there could be legitimate reasons for that." n310 

Though "stress and duress" sounds foreboding, there are many techniques involving acts which are clearly per-
missible under any analysis. For example, one would be hard pressed to argue that the reported use of female interroga-
tors, trickery, or a day long interrogation session would constitute a prima facia case of torture or even ill-treatment, as 
some have suggested. Further, one cannot simply conclude that the use of awkward positioning of a particular detainee 
violates legal norms. Without more information, the term "awkward positioning" is simply too subjective to evaluate. 

Similarly, reports that United States Army Special Forces troops (Green Berets) engage in illegal physical abuse of 
detainees as the modis operandi of their rules of engagement are particularly suspect. n311 The Army's Special Forces are 
elite and highly trained professionals in every respect, with a long history of conducting unconventional n313 missions in 
strict accordance with the rule of law. n314 Many Special Forces troops have been specially trained in close-quarter fight-
ing and have seen first-hand such combat. n315 Although they know that the enemy violates all codes of civilized beha-
vior, violating basic human rights is absolutely incompatible with their creed of professionalism. Recognizing early on 
that Green Berets represent the vanguard of unconventional warfare, (then) Commander of all Army Special Forces, 
Major General Kenneth Bowra,  [*894]  in 1995, issued a punitive directive regarding the reporting of human rights 
violations committed by any Special Forces soldier. n317 

A factor lending tremendous credibility to the government's contention that it abides by the international law prohi-
biting torture is the military's continuing commitment to criminally investigate and prosecute those soldiers accused of 
torture or ill-treatment. n319 including the current criminal investigation "into the handling of two prisoners who died in 
U.S. custody at the Bagram base [in Afghanistan]." n320 If the government is sincere about prohibiting torture and 
ill-treatment, one would certainly expect that those engaging in such illegal acts would be investigated and punished to 
the full extent of the law. The fact that military officials initiated the first story of the investigation at Bagram Air Base 
further boosts the sincerity of the United States to reject the practice of illegal interrogations. n321 

  [*895]  

Of course, the most direct source of information on torture allegations comes from those detainees who claim to 
have been tortured by the Americans. n322 Consequently, as small groups of detainees are released from custody, Western 
reporters have attempted to glean first hand testimony of torture allegations. n323 As one would expect, many of these 
newly-released members of the Taliban and al-Qaeda allege that they were horribly tortured by their American captors. 
n324 Unexpectedly, however, others in these same groups are quite open in proclaiming that all the detainees were 
well-treated and not tortured. n325 For instance, in a group of twenty-seven detainees released from Guantanamo Bay in 
July 2003, sixteen Afghans were interviewed by Associated Press correspondents as they were transferred to a Red 
Cross bus in Afghanistan. Those who alleged they were tortured complained in general terms of "cold rooms," 
"crowded rooms," and "beatings." n326 Only one in the group, Abdul Rehman, specifically alleged that he had been "bad-
ly punished 107 times," and had been chained and beaten with "a metal rod on his legs and back." n327 Interestingly, 
when pressed by reporters to show any scars or evidence left by the torture, Rehman "refused to show scars that may 
have resulted from any abuse." n328 

In contrast, another detainee, Nate Gul, told reporters that none of the detainees were beaten during interrogation: 
"They didn't beat us during the interrogation. . . . They wrote down anything we said. They interrogated me about 30 to 
40 times." n329 One terrorist expert revealed the following comments: 

[T]wo former Pakistan inmates [in Guantanamo]-Shah Muhammad and Sahibzada Osman Ali-told me that except 
for some roughing up  [*896]  immediately after they were captured, they were not badly treated at Camp X-Ray. 
They both felt bored, lonely, frustrated, angry, and helpless (enough for Shah Muhammad to attempt suicide), but nei-
ther believed that he would be harmed by his American captors, and both regarded the extreme precautions (shackles, 
handcuffs, hoods) that so outraged the rest of the world as comical. n330 

In another case, a freed Afghan who spent fourteen months at Guantanamo recalled that the Americans taught him 
to read and "were good people." n331 
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In June 2003, Attorney General John Ashcroft addressed the House Judiciary Committee and responded to critics 
who alleged "'significant problems' in how law enforcement officials treated some of the 762 people detained. . . ." n332 
An internal inspector general's report found evidence of "alleged beatings and other abuse at a high-security facility 
prison [Metropolitan Detention Center] in Brooklyn, N.Y., where 84 of the people were detained." n333 The Attorney 
General testified that investigations into the allegations were ongoing, but in no way condoned by law enforce-ment. n334 

Overall, allegations that the United States condones and uses torture and ill- treatment as interrogation tools are 
vastly overstated and often simply taken for granted by scholars who should know better. For instance, in his latest 
book, The Case for Israel, Professor Alan Dershowitz charges that the United States engages in "modified forms of tor-
ture that include physical and psychological components." n335 He then backs up his charge by citing newspaper articles 
that rely on unnamed sources. n336 Certainly, there  [*897]  have been isolated incidents of misconduct by soldiers and 
law enforcement personnel who acted outside of the scope of their sworn duty, but so far the government has shown a 
good faith effort to take corrective and disciplinary action when these cases are brought to light. n337 Even the Army's 
own popular news magazine, the Army Times, reflected this matter by devoting the front cover of a January 2004 edi-
tion to four military police soldiers who were punished for abusing Iraqi prisoners. n338 Additionally, the military is 
processing criminal charges against several soldiers as a result of the Abu Ghraib prison abuse scandal. n339 The fact that 
some soldiers or government agents have engaged in misconduct does not mean that the government endorses or con-
dones the practice. 

IV. The Ticking-Time-Bomb Scenario 

The old adage that it is better to free 100 guilty men than to imprison one innocent describes a calculus that our 
Constitution-which is no suicide pact n340-does not impose on government when the 100 who are freed belong to terrorist 
cells that slaughter innocent civilians, and may well have access to chemical, biological, or nuclear weapons . . . . 

Laurence H. Tribe 

Some civil libertarians n342 seemingly underestimate the need for broader security measures in combating the 
al-Qaeda styled terrorist threat. n343 Exaggerating the dangers to civil liberties, some even engage in inflammatory rhe-
toric by accusing the United States of "conducting assassinations  [*898]  . . . [and] sanctioning torture" n345 Others, like 
Harvard Professor of Law Laurence Tribe, understand that concerns over civil liberties cannot be approached with a 
status quo mentality. n346 Many legal scholars who understand the threat of al-Qaeda-styled terrorism often cite with ap-
proval former Supreme Court Justice Jackson's observation that "the Constitution is not a suicide pact." n347 

One issue that gains a tremendous amount of attention in this debate is how to deal with a suspected terrorist in a 
ticking time bomb scenario. n349 but it commonly goes something like this: Suppose a terrorist suspect is taken into cus-
tody in a major city and is found to be in possession of nuclear bomb-making materials and detailed maps of the down-
town area. The terrorist tells police that he is a member of al-Qaeda and that a nuclear car bomb is on a timer set to de-
tonate in ten hours (the time he had estimated he could safely escape the blast). The suspect then demands a lawyer and 
refuses to answer any more questions. Law enforcement may legitimately ignore his demands and conduct a reasonable 
interrogation as long as they do not engage in torture or ill-treatment, or employ techniques that would shock  [*899]  
the conscience. n350 But what if reasonable interrogation techniques yield no information-the suspect refuses to talk? This 
Hobson's choice n352 

Given the premise of the ticking time bomb scenario, it is difficult to portray oneself as a centrist-either one uses 
whatever means necessary to procure the information to stop the blast or one simply allows the slaughter of innocent 
civilians. Should a reasonable law enforcement officer with spouse and children residing in the blast zone simply to 
resign himself to the fact that they are all going to perish since it is unlawful under both international and domestic law 
to use torture? Or is it more likely that the law officer faced with this scenario would in fact engage in torture and argue 
the defense of necessity at a subsequent criminal trial? 

On the other hand, one might attempt to overcome the moral dilemma if the government created a justification de-
fense which sanctioned the use of torture in special circumstances. In this manner one could eschew hypocrisy-the gov-
ernment would sanction the use of torture, and the law enforcement officer would not face prosecution for his acts. 

A. Israeli View 

The General Security Service of Israel ("GSS") n353 is responsible for conducting investigations of suspected terror-
ists who commit crimes against the State of Israel. n354 As part of this responsibility, the GSS engages in the detention 
and interrogation of suspected terrorists. Up until the late 1980s the official position of the government of Israel was 
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that GSS interrogators did not use "coercive" methods during terror-ist interrogations. n356 to investigate the methods of 
interrogation used by the  [*900]  GSS. n357 In November 1987 the Landau Commission issued its report, recognizing 
the terrorist threat to the nation and the attendant necessity for the GSS to engage in what it termed euphemistically as 
"a moderate measure of physical pressure" n358 during interrogations of suspected terrorists. In a separate, secret part of 
the report, n359 the Landau Commission set out limits to the types of physical pressure that the GSS might employ. n360 In 
the publicly released section of the report, the commission advised that GSS agents should combine "non-violent psy-
chological pressure of a vigorous and extensive interrogation . . . with . . . a moderate amount of physical pressure." n361 
In short, the Landau Commission provided the green light to the GSS to use "moderate . . . physical pressure" n362 when 
conducting interrogations. 

Adopting the recommendations of the Landau Commission, the Israeli government issued directives authorizing the 
GSS to use various physical means in certain cases. n363 In taking the unprecedented step of trying to regulate the use of 
physical pressure during the interrogation of suspected terrorists, the government contended that such methods did not 
constitute torture. n364 The Supreme Court of Israel disagreed. According to the subsequent landmark case on the matter, 
Public Committee, n365 the Supreme Court of Israel found that the primary techniques used by the GSS (which had until 
then remained secret) involved the following: 

  [*901]  

(1) Shaking. The practice of shaking was deemed to be the most brutal and harshest of all the interrogation me-
thods. n366 The method is defined as "forceful shaking of the upper torso, back and forth, in a manner that causes the neck 
and head to dangle and vacillate rapidly." n367 

(2) Shabach Position. The practice of binding the subject in a child's chair "titled forward, towards the ground." n368 
This method is said to cause "serious muscle pain in the arms, the neck and headaches." n369 Other reports amplify the 
method and add that the subject's head is "covered by a hood while powerfully deafening music is emitted within inches 
of the suspect's head." n370 

(3) Frog Crouch. The practice of making the subject crouch on the tips of his toes for five-minute intervals. n371 

(4) Excessive Tightening of Handcuffs. The practice of inflicting injury to a suspect by excessive tightening of 
handcuffs or through the use of small handcuffs. n372 

(5) Sleep Deprivation. The practice of intentionally keeping the subject awake for prolonged periods of time. n373 

In ruling that there existed an absolute prohibition on the use of torture as a means of interrogation, n374 the Supreme 
Court held some of the  [*902]  practices of the GSS violated Israel's Basic Law: Human Dignity and Liberty. n376 the 
use of the Shabach, n378 and, in certain instances, the deprivation of sleep, n379 were all illegal and prohibited investigation 
methods. 

Nevertheless, the Supreme Court of Israel was clearly apprehensive about the sweeping scope of its decision in 
Public Committee, particularly in the context of a ticking time bomb terrorist. n380 In rendering its decision the court 
strongly signaled that the Knesset (legislative branch of Israel) might find it efficacious at some point to sanction phys-
ical means in interrogations "provided, of course, that a law infringing upon a suspect's liberty . . . is enacted for a prop-
er purpose, and to an extent no greater than  [*903]  is required." n381 To date, the Israeli legislature has not enacted any 
such legislation. 

The Supreme Court of Israel went on to recognize the defense of necessity if individual GSS investigators em-
ployed such prohibited interrogation techniques in the case of a ticking time bomb scenario. n383-engaging in illegal con-
duct in order to promote a greater good-the Court recognized that GSS interrogators would have the right to raise the 
defense of necessity in a subsequent prosecution. n384 The Court stated that "[o]ur decision does not negate the possibility 
that the 'necessity' defense be available to GSS investigators [in ticking-time-bomb scenarios] . . . if criminal charges are 
brought against them, as per the Court's discretion." n385 The Court said "that if a GSS investigator-who applied physical 
interrogation methods for the purpose of saving human life-is criminally indicted, the 'necessity' [defense] is likely open 
to him in the appropriate circumstances." n386 

Indeed, the Court seemed to anticipate that any reasonable GSS investigator, charged with protecting innocent 
lives, would apply "physical interrogation methods for the purpose of saving human life" n387 when confronted with a 
ticking- time-bomb terrorist. In other words, GSS investigators would use whatever means necessary to avert the explo-
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sion  [*904]  of the bomb. The Court noted, however, that the threat of the explosion must be a "concrete level of im-
minent danger": n388 

[The] "necessity" exception is likely to arise in instances of "ticking time bombs," and that the immediate need . . . 
refers to the imminent nature of the act rather than the danger. Hence, the imminence criteria is satisfied even if the 
bomb is set to explode in a few days, or perhaps even after a few weeks, provided that the danger is certain to material-
ize and there is no alternative means of preventing its materialization. In other words, there exists a concrete level of 
imminent danger of the explosion's occurrence. n389 

B. The Defense of Necessity 

The defense of necessity is a doctrine well know to the common law. Black's Law Dictionary defines it as "[a] jus-
tification defense for a person who acts in an emergency that he or she did not create and who commits a harm that is 
less severe than the harm that would have occurred but for the person's actions." n390 A leading criminal law text ampli-
fies this definition by explaining that "the harm done is justified by the fact that the action taken either accomplished a 
greater good or prevented a greater harm." n391 

The general understanding of the common law necessity defense was that it responded to circumstances emanating 
from the forces of nature and not from people. n392 When the pressure is from human beings, the defense, if applicable, is 
duress not necessity. 

Today, the distinction between the pressure coming from nature or human beings has merged. n393 The necessity de-
fense extends to both instances. 

[The reason for the defense is one of] public policy: the law ought to promote the achievement of higher values at 
the expense of lesser values, and sometimes the greater good for society will be accomplished by violating the literal 
language of the criminal law . . . . 

  [*905]  

The matter is often expressed in terms of choice of evils: when the pressure of circumstances presents one with a 
choice of evil, the law prefers that he avoid the greater evil by bringing about the lesser evil. n394 

Still, the necessity defense is unavailable to a defendant in situations where the legislature has previously made a 
determination of values. n395 The Model Penal Code clearly states this concept: "[n]either the Code nor other law defin-
ing the offense provides exceptions or defenses dealing with the specific situation involved; and a legislative purpose to 
exclude the justification claimed does not otherwise plainly appear." n396 For instance, a person may not take a human 
life in order to save himself. n397 

C. Professor Dershowitz's View 

Harvard Law School's Alan Dershowitz has publicly advocated a far more aggressive approach to dealing with 
such things as the ticking-time- bomb terrorist. n398 Dershowitz opposes the use of a necessity defense because relying on 
a necessity defense allows for torture to be carried on "beneath the radar screen," n399 which invites greater abuse by law 
enforcement agents. Without bantering words, Dershowitz advocates using nonlethal torture to obtain life saving infor-
mation from a ticking time bomb terrorist. n401-not because he has advocated something new, but because it was  [*906]  
Alan Dershowitz, the well-known civil libertarian, n402 who had made the case for State-sponsored torture. 

According to Dershowitz, such instruments of non-lethal torture could include the use of "say, a sterilized needle 
inserted under the fingernails to produce unbearable pain without any threat to health or life." n403 The authority to en-
gage in the non-lethal torture would come from a torture warrant issued by a judge. n404 In this manner, Dershowitz ar-
gues that the process of torture is judicially sanctioned and the chances of abuse by individual investigators is thereby 
reduced: n405 "I believe . . . that a formal requirement of a judicial warrant as a prerequisite to nonlethal torture would 
decrease the amount of physical violence directed against suspects." n406 

Those who oppose torture under any circumstance, including the ticking time bomb scenario, invariably attempt to 
change or avoid the premise. Those who flatly reject Dershowitz's proposal for judicial torture warrants for a ticking 
time bomb terrorist are prone to engage in avoidance. n407 For example, a recent law review article noted that "[b]y ex-
panding the narrow framework of Dershowitz's inquiry, it is possible to focus our debate on alternative means of main-
taining national security that do not violate [the] human dignity" of the terrorist. n408 The only way to lessen the likelih-
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ood of a ticking-time-bomb scenario, of course, is to neutralize the bomb before the fuse is lit, that is, increasing police 
powers to break up the terrorist organizations and to prevent the unthinkable from coming to fruition. 

The rule of law and democracy are cherished values that must be protected. Dershowitz, however, counters that in 
time of war it is some-  [*907]  times necessary to, as Abraham Lincoln recognized, suspend our liberties to protect 
our liberties. n409 

Interestingly, Dershowitz's argument would require lawyers to chart a legal course around the Fourth, Fifth, and 
Fourteenth Amendment protections of the United States Constitution while simultaneously ignoring the binding obliga-
tions of the Torture Convention, that torture, under "[no] exceptional circumstances whatsoever, whether a state of war 
or a threat of war, internal political instability or any other public emergency, may be invoked as a justification for tor-
ture." n410 

Dershowitz also fails to consider the matter of war crimes in his argument. To add judicial torture warrants to the 
corpus of America's rule of law would not only make a mockery of the rule of law, it would subject the United States to 
allegations of international war crimes. All of the existing international laws relating to armed conflict-including the 
Geneva Conventions, n412 and customary principles-are codified by the military in Field Manual 27-10, Department of 
the Army Field Manual of the Law of Land Warfare ("FM 27-10"). n414 FM 27-10 defines the term war crime as a "tech-
nical expression for a violation of the law of war by a person or persons, military or civilian." n415 War crimes are  
[*908]  divided into simple breaches and grave breaches. The Geneva Conventions set out grave breaches to include 
such acts as torture or inhuman treatment, including biological experiments, or willfully causing great suffering or se-
rious injury to body or health. n416 FM 27-10, paragraph 502 defines the following acts as "grave breaches," of the Ge-
neva Convention of 1949 if committed against persons or property protected by the Conventions: willful killing, torture 
or inhuman treatment, including biological experiments, willfully causing great suffering or serious injury to body or 
health, and extensive destruction and appropriation of property, not justified by military necessity and carried out un-
lawfully and wantonly. n417 

Each nation is under a strict legal obligation to search for all persons alleged to have committed war crimes and to 
investigate all allegations of war crimes. n418 If a grave breach of the law of war is discovered, then that nation must 
prosecute n420 

If one accepts the premise that the United States is at war with the al-Qaeda network, then it certainly follows that 
the law of war is violated should an American investigator, civilian or military, engage in torture. Acts of torture con-
stitute a grave breach of the law of war and the United States has an obligation to investigate and, if allegations of tor-
ture are valid, to either prosecute or extradite the offender to a nation that desires to prosecute. There are no exceptions 
for a ticking time bomb. The al-Qaeda are clearly illegal combatants, but that does not give the United States license to 
torture them. 

D. A Right Thing Must Be Done in a Right Way 

It is easy to choose between a right and a wrong, but the ticking time bomb scenario forces one to choose between 
the lesser of two wrongs. Disregarding the legal issues associated with torturing a ticking time bomb terrorist, is it 
possible to morally justify the use of torture to extract information? Those who believe so point to the so-called utilita-
rian principal best developed by philosopher Jeremy Bentham. n421 Under the  [*909]  concept of utilitarianism, the 
pain inflicted on the ticking time bomb terrorist by means of otherwise prohibited interrogation techniques is weighed 
against the potential pain and death that would be inflicted on the community. Those who believe that the community's 
welfare is of greater value than the welfare of the terrorist who seeks to destroy the community cite the utilitarian argu-
ment with approval. n422 

Many words in the English language describe a person who not only does the right thing in a given situation, but 
performs that action in the right way. n423 Such a person may be described as exhibiting virtue, integrity, honor, and cou-
rage, just to name a few character traits. The formula of doing a right thing in a right way is an essential ingredient for 
the establishment and development of a just and democratic society based on the rule of law. Conversely, deviations 
from the formula are destructive to the individual and society. For instance, I regularly inform my students that getting 
an A on a Civil Procedure exam in law school is a right thing, but cheating to accomplish this goal can only be charac-
terized as a wrong way to achieve the A. Thus, doing a right thing (getting an A) must be done in a right way (by stud-
ying and not cheating) or the result is wrong. 

In dealing with the ticking time bomb terrorist scenario, the right thing is simple enough to appreciate-law en-
forcement must get the information that could save the lives of thousands or, if the bomb is a weapon of mass destruc-
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tion, tens of thousands. The more difficult part of the formula is the second half-getting the needed information in the 
right way. 

Prior to Public Committee, the Israeli government took the step of trying to regulate the use of torture, if not by 
means of a judicial torture warrant, then by administrative rules. n424 In short, the government directives had provided a 
justification defense to an interrogator who engaged in torture. This practice was struck down as unlawful. n425 A similar 
move to regulate torture in the United States would certainly meet the same end-a democracy cannot sanction torture. 
Once it does, it has abandoned the moral high ground; it is no longer a democracy. Whether justification flows from the 
legislative, executive or judicial branch, it is anathema to a freedom-loving people. 

Drawn from the Israeli approach in Public Committee, a necessity defense would require him to satisfy a four 
pronged test: (1) the investiga-  [*910]  tor had reasonable grounds to believe that the suspect had direct knowledge 
which could be used to prevent the weapon from detonating; (2) that the weapon posed an imminent danger to human 
life; (3) that there existed no alternative means of preventing the weapon from exploding; and (4) that the investigator 
was acting to save human life. n426 

V. Conclusion 

"If interrogators step over the line from coercion to outright torture, they should be held personally responsible. But 
no interrogator is ever going to be prosecuted for keeping Khalid Sheikh Mohammed awake, cold, alone, and uncom-
fortable. Nor should he be." n427 

Mark Bowden 

The balance between civil liberties and security demands has unquestionably changed. To be sure, the debate on 
where the balance should rest must be deliberate and inclusive of all voices, but the hard premise that accentuates the 
call for robust debate must rubricate the discussion-these al-Qaeda-styled fanatics are in our midst and mean to slaugh-
ter us wholesale if they can. n428 Many know this fact well, yet they are na ve in considering the real world ramifications 
of advocating that no revisions need be made to existing authorities, laws, and processes. The pre-9/11 environment will 
certainly never return and evil forces of terror remain fixed on the horizon. n429 Unfortunately, in the technological age of 
weapons of mass destruction, we need only be unlucky once for catastrophe to cripple the nation and the civilized 
world. As General Tommy Franks warned, such an event would "cause our population to question our own Constitution 
and to begin to militarize our country in order to avoid" another weapon of mass destruction event. n430 

Chief Justice William H. Rehnquist's quote at the beginning of this Article speaks to the challenge of achieving or 
maintaining a proper  [*911]  balance between freedom and order in time of national crisis. n431 Rehnquist's words bear 
repeating: "In wartime, reason and history both suggest that this balance shifts to some degree in favor of order-in favor 
of the government's ability to deal with conditions that threaten the national well-being." n432 While his observation is 
undoubtedly correct in terms of past wars in our history, the uniqueness of the War on Terror poses a far more difficult 
dilemma for those concerned with civil liberties. The War on Terror may never "be over," so the on- going conflict 
presents a fundamentally new and potentially devastating threat to civil liberties. If the War on Terror has no end in 
sight, Rehnquist's premise that order must trump freedom in wartime could mean that freedoms quickly relinquished in 
this war may never return. Accordingly, calls for greater "order" must be carefully weighed, debated, and incrementally 
enacted. 

More importantly, America's strongest weapon in the War on Terror does not rest with our military might or police 
functions. In the long run, America's strongest weapon is our uncompromising commitment to the freedoms and civil 
liberties embodied in our Constitution and reflected in the U.N. Charter. If we engage in tactics that violate the demo-
cratic principles that make up our rule of law are we different from the terrorists at our gates? The United States of 
America can only ride the crests of the waves of history so long as it follows a rule of law rooted in human rights and 
democratic principles. America will drown in the sea of hypocrisy if it trades civil liberties for a mess of pottage. Ter-
rorism consultant Brian Jenkins agrees that the best defense against the terrorists calls for a "continuing commitment to 
the basic values that . . . the nation stands for." n433 

The purpose of detainee interrogation is to glean as much intelligence as possible from individuals who have in-
formation associated with the al-Qaeda terrorist network and all associated terror networks. The goal is to apprehend as 
many of the terrorists as possible and to prevent future acts of terror on our people with particular concern for the like-
lihood that our enemies will surely use weapons of mass destruction against us. The civilized world faces a relentless 
campaign by these apocalyptic terrorists who seek our destruction. To date, interrogations have yielded much valuable 
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information. According to the Jacoby Declaration, as of January  [*912]  2003, the United States thwarted over 100 
terrorist attacks worldwide based on information provided in part from detainee interrogations. n434 

One matter is fundamentally certain: if al-Qaeda is to be kept at bay, the United States must rely on detainee inter-
rogation as an integral anti-terrorist tool. n435 The need for the interrogator to get information to protect the lives of inno-
cent people is a legitimate and perfectly lawful exercise. By its very nature, even the most reasonable interrogation 
places the detainee in emotional duress and causes stress in his being-both physical and mental. Still, a reasonable in-
terrogation must necessarily be free of torture or ill-treatment. As new techniques are explored, the United States must 
develop methods that penetrate quickly the consciousness of the detainee without causing pain and suffering. 

Those who regularly claim that the United States oversteps the line regarding torture and ill-treatment tend to in-
voke the worn slippery slope argument, but that does not mean that the potential for abuse does not exist. The old saw 
attributed to Lord Acton that power tends to corrupt is valid. n436 

In conclusion, judicious modifications to our civil liberties must be made in time of war. The War on Terror pro-
vides Americans an opportunity to reexamine much of what this nation represents to the world. The sanctioned use of 
torture must surely strike the vast majority as inconsistent with civilized values. Accordingly, while there could very 
well exist an emergency ticking-time-bomb scenario in which torture of a particular terrorist is necessary, the interroga-
tor must face criminal liability. To approach the issue in any other manner would send the wrong signal to friends and 
foes alike. Those who believe that the United States can defend freedom by subverting our own values are as misguided 
as those who demand that the government fight the War on Terror without altering civil liberties by jot or tittle. Torture 
is illegal and must remain on the books as such. 
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